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ETHICS: Diversity & Implicit Bias: A Discussion of Implicit Bias, Its Effects on the Practice
of Law, Including Costs and Practical Solutions for Taking Control: From the early years of our
nation, America has been heralded as the great “Melting Pot” of many cultures. Moreover, “e pluribus
unum” (“out of many…one”) is one of our most treasured national mottos. Despite that, and
notwithstanding our cultural diversity, bias has always been a troubling aspect of American culture. In
fact, implicit or unconscious bias is particularly unsettling because many Americans have biases that they
are not even aware of. It has been studied and proven that we all have biases that unintentionally affect
every aspect of our dealings with others. Is bias an unfortunate and inevitable part of our history and
“DNA” as Americans?
In its fourth year, this panel will give practitioners invaluable insight into implicit bias, as well as
a forum to explore this timely and sensitive issue. The session will illuminate such biases, discuss the
hidden financial disincentives of such biases, and, through “transformative learning,” provide strategies
for how to take control, to the benefit of your practice, of your professional relationships and your
organization. The ABA Model Rule 8.4(g) regarding anti-discrimination will be reviewed, as well as the
National Association of Bond Lawyers’ Diversity Initiative.
It is highly recommended that participants take any one (or more) of the Implicit
Association Tests at (https://implicit.harvard.edu/implicit/takeatest.html) as a companion to this panel
and the associated materials.
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I.

INTRODUCTION

From the early years of our nation, America has been heralded as the great “Melting Pot” of
different races, languages, beliefs, and cultures, which have blended into one “American” persona.
In fact, this ethos is part of the standard curriculum taught in American elementary schools.
Moreover, “e pluribus unum” (“out of many…one”), with the ideal of unity arising out of diversity,
is a longstanding national motto. Over the years, however, there has been a growing awareness of
diversity in American culture, and as a result, the “Melting Pot” paradigm has gradually shifted to
a “Salad Bowl” model, which recognizes diversity and sees America is one big amalgamation of
unique, distinct cultures.
Notwithstanding our dynamic and mutifaceted diversity, bias has always been a problematic
aspect of American culture and society. Derived from the French word “biais” which means angle
or slant, bias has been firmly entrenched in our history and it has filtered through to every aspect of
American life.
In recent years, it has been argued consistently and convincingly that the practice of law is
one of the least diverse professions in the United States, and moreover, that lack of diversity is most
profound in law firms. Part of this lack of diversity has its roots in the scarred history of the United
States and many lingering issues that are beyond the scope of this outline. However, another aspect
of this lack of diversity stems from well-intentioned professionals who have implicit biases of which
they are unaware and who unwittingly allow those implicit biases to affect personnel decisions and
professional relationships.
The National Association of Bond Lawyers (“NABL”), the American Bar Association (the
“ABA”), various governmental entities, and various private entities have all adopted rules and have
created policies and procedures in an attempt to combat discrimination and unintentional bias, and
to promote all types of diversity and inclusion within the practice of law. The main purpose of this
outline is to demonstrate that we all have implicit biases and how certain biases can lead to
unintentional discrimination. In addition, through “transformative learning” and other methods,
this outline will seek to provide lessons on how to abate unintentional discrimination and implicit
bias to the benefit of your practice, your professional relationships and your organization. This
outline will also review ABA Model Rule 8.4(g), regarding anti-discrimination and NABL’s
Diversity Initiative.
II.

THE ABA MODEL RULES, PARTICULARLY ABA MODEL RULE 8.4(g)1
What are the ABA Model Rules and Why Does the ABA Adopt Model Rules?

The Model Rules of Professional Conduct (the “Model Rules”) were first promulgated in
1983 by the ABA to address, among other things, criticism concerning the Model Code of
Professional Responsibility’s focus on litigation.2
According to the introduction to the Model Rules, they are:
. . . rules of reason. They should be interpreted with reference to the purposes of
legal representation and of the law itself. . . . The Rules are thus partly obligatory
and disciplinary and partly constitutive and descriptive in that they define a lawyer’s
professional role. . . . Comments do not add obligations to the Rules but provide
guidance for practicing in compliance with the Rules.3

The Model Rules are invoked as governing standards in the context of disciplinary or
disqualification proceedings, and not as the basis for a separate cause of action. Comment [20] to
the Scope of the Model Rules states that “[n]evertheless, since the Rules do establish standards of
conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the applicable
standard of conduct.”4 Violations of the Model Rules are considered by courts as evidence of
standards of care in civil actions based on allegations of malpractice, misrepresentation, and other
common law or statutory concepts.5
Pre-Model Rule 8.4(g)
Prior to the adoption of the ABA’s Model Rule 8.4(g) (“Model Rule 8.4(g)”), antiharassment and anti-discrimination provisions existed only as Comment [3] to ABA Model Rule
8.4, which read in pertinent part:
A lawyer who, in the course of representing a client, knowingly manifests by words
or conduct, bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation, gender identity, marital status, or socioeconomic
status, violates paragraph (d) when such actions are prejudicial to the administration
of justice . . . 6
Proponents of an amendment to Model Rule 8.4 advanced two primary critiques of
Comment [3]: that the comment (1) had too narrow a scope; and (2) existed only as guidance
regarding enforcement of Model Rule 8.4(d),7 which only covered “conduct prejudicial to the
administration of justice.”8 After years of drafting and negotiations, constituents of the ABA
succeeded in amending Model Rule 8.4 to adopt a revised version of Comment [3], which moved
the anti-discrimination provision to the black letter of the rule as Model Rule 8.4(g).9
History of Adoption of Model Rule 8.4(g)
Based on a widespread concern about the effects of bias, discrimination, and harassment in
the practice of law and the justice system, ABA efforts to adopt Model Rule 8.4(g) extend as far
back as 1994.10 The ABA Young Lawyers Division first recommended an amendment that included
an anti-bias and antidiscrimination provision, but withdrew it due to opposition from other groups
within the ABA.11 Opponents of the amendment thought the drafts were too broad and too vague
to have any legitimate enforceability.12 That same year, the ABA Standing Committee submitted a
similar proposed amendment but withdrew it for similar reasons.13
In 1998, the ABA Criminal Justice Section attempted to correct problems in the previous
proposed amendments to Model Rule 8.4 by narrowing the scope of the rule and including
comments clarifying the terms to which lawyers were to adhere.14 Again, the proposal was
withdrawn before it reached the ABA House of Delegates.15
In the same year, the ABA Standing Committee sought to add only a comment (rather than
a black letter rule as previous groups had attempted to do) to Model Rule 8.4.16 The ABA Standing
Committee noted the need to consider race, gender, and other factors in the legal process.17 The
ABA Standing Committee also noted the prior controversial and divisive attempts at amendments.18
Again, this proposal was withdrawn before consideration, but importantly, acted as the precursor to
Comment [3] (supra).19
At the 1998 ABA Annual Meeting, the House of Delegates adopted Comment [3] after
debate and a voice vote.20 Until the adoption of Model Rule 8.4(g), this Comment was the only
anti-bias provision in the Model Rules.21

After 16 years of existing as a comment to Model Rule 8.4, sponsors within, as well as
outside of, the ABA began advocating for the elevation of the comment to a rule.22 Proposed in
2015, the first version of the amendment expanded the conduct of lawyers to be covered by the rule,
added the bases of characteristics on which discrimination was barred, adopted Comment [3]’s
“knowingly” qualifier, and eliminated the connection to Model Rule 8.4(d) so that the new rule
would stand on its own.23 This version also modified the previous Comment [3] to Model Rule 8.4
(supra) and would eventually become the adopted model rule, but not without subjection to several
revisions.24
A change in the second version, to cover “conduct related to the practice of law,” would
eventually be included in the final version.25 However, at the public hearing, the second version
drew criticism for lack of definitions of key terms within the proposal, lack of an applicable
knowledge qualifier, and vagueness.26 The ABA Standing Committee on Professional Discipline
also questioned whether there was a need for the change at all.27
A third version was drafted in response to the criticisms that the second version received.28
This version expanded conduct covered to virtually anything a lawyer may encounter while
practicing law.29 Also, it did not attempt to define key terms, but expounded upon the principles of
discrimination and harassment and what they included.30 Significantly, this version added a diversity
exception: “Paragraph (g) does not prohibit conduct undertaken to promote diversity,” and an
advocacy exception: “Paragraph (g) does not prohibit legitimate advocacy that is material and
relevant to factual or legal issues or arguments in a representation.”31 Finally, this version added at
the end of the rule an exception: “This Rule does not limit the ability of a lawyer to accept, decline,
or withdraw from a representation in accordance with Rule 1.16.”32
A fourth version of the proposal re-introduced the “reasonably should know” standard that
exists in the provision today.33 The addition of this knowledge qualifier proved to be a major factor
in finalizing the adoption of Model Rule 8.4(g). This version also expanded the “diversity
exception” and “advocacy exceptions” that existed in the third version.34
Bargaining over the fourth version yielded yet another version that left much of the previous
version intact, but elevated the “legitimate advice or advocacy” exception from a comment to a
rule.35 Further negotiations and bargaining to smooth over any differences among constituencies
within the ABA resulted in the new rule being passed on August 8, 2016.36 The ABA Standing
Committee on Ethics and Professional Responsibility noted that many jurisdictions across the
United States had already adopted similar language to the Rule 8.4 revision.37 Moreover, the great
majority of the 598 member ABA House of Delegates approved the amendment, with only a few
opposing via voice vote; none spoke in opposition from the floor.38
ABA Model Rule 8.4(g)
Important groups within the ABA that led the charge for the adoption of Model Rule 8.4(g)
include the ABA Commission on Racial and Ethnic Diversity, the ABA Commission on Sexual
Orientation and Gender Identity, the ABA Commission on Disability Rights, and the ABA
Commission on Women in the Profession. Until the ABA’s recent amendment to the Model Rules,
there were no anti-bias, anti-prejudice, or anti-harassment black-letter rules. These groups achieved
a substantial victory for the legal profession with Model Rule 8.4(g), which provides that it is
professional misconduct for a lawyer to:
. . . engage in conduct that the lawyer knows or reasonably should know is
harassment or discrimination on the basis of race, sex, religion, national origin,

ethnicity, age, sexual orientation, gender identity, marital status or socioeconomic
status in conduct related to the practice of law.39
Importantly, the new rule reaches conduct that a lawyer knows or “reasonably should know”
is discrimination.40 The ABA states that this knowledge requirement acts as a safeguard protecting
lawyers from prosecution for conduct they could not have known was discrimination or
harassment.41 This requirement doubly acts as a safeguard against lawyers attempting to evade
prosecution for conduct that any reasonable lawyer would and should know was discrimination or
harassment.42 Further, Model Rule 8.4(g) extends to cover any “conduct related to the practice of
law” instead of the narrower conduct covered under 8.4(d).43
The ABA also included three new comments relating to Model Rule 8.4(g).44 Comment [3]
provides an explanation and examples of what discrimination and harassment include.45 Comment
[4] provides an explanation and examples of what conduct the rule is intended to cover, including
representation of clients, managing a law firm, and participating in bar association or social
activities “in connection with the practice of law.”46 Finally, Comment [5] provides exceptions that
do not constitute a violation of Model Rule 8.4(g), including those for peremptory challenges on a
discriminatory basis and limiting one’s practice to members of underserved populations.47
Adoption of Model Rule 8.4(g) by States
Since its inception, Model Rule 8.4(g) has been met with some controversy regarding
adoption by the states.48 Fourteen states still have neither a rule nor a comment,49 and thirteen states
have adopted only a comment.50 However, in the four years since the ABA’s formal adoption of
Model Rule 8.4(g), 24 states and Washington, D.C. have adopted Model Rule 8.4(g) in some
capacity.51 Specifically, in addition to Washington, D.C., the states of California, Colorado, Florida,
Idaho, Illinois, Indiana, Iowa, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska,
New Jersey, New Mexico, New York, North Dakota, Ohio, Oregon, Rhode Island, Texas, Vermont,
Washington and Wisconsin have all adopted Model Rule 8.4(g).52 However, in each of these
jurisdictions, Model Rule 8.4(g) exists in varying forms, none of which is as all-encompassing as
the pure ABA iteration of Model Rule 8.4(g).53 For example, no state has adopted Model Rule
8.4(g)’s “legitimate advocacy exception,” only a few states include all 11 protected classes and
characteristics listed in Model Rule 8.4(g), several states limit rules to “conduct in the course of
representing a client,” and some require the conduct be “prejudicial to the administration of justice,”
as explained in Rule 8.4(d).54
Challenges to Model Rule 8.4(g)
Six states have declined to adopt the amended Model Rule outright, citing constitutional
implications.55 For example:
•

In 2017, the Montana State Legislature passed a joint resolution vehemently
condemning the amended Model Rule, stating that it violates the First Amendment
and “seeks to destroy the bedrock foundations and traditions of American
independent thought, speech, and action.”56

•

In the same vein, the Texas Attorney General opined in 2016 that Model Rule 8.4(g)
“would severely restrict attorneys’ ability to engage in meaningful debate on a range
of important social and political issues,” including subjecting participants in candid
dialogue on topics such as illegal immigration, same-sex marriage, or restrictions on
bathroom usage to discipline while suppressing their “thoughtful and complete
exchanges about these complex issues.”57

•

In 2017, Louisiana’s Attorney General also weighed in and rejected the amended
Model Rule, stating — among other reasons — that the expansive phrase “conduct
related to the practice of law” is “unconstitutionally broad as it prohibits and chills a
substantial amount of constitutionally protected speech and conduct.”58 Subsequent
to that pronouncement, the Louisiana State Bar Association Rules of Professional
Conduct Committee voted not to proceed with Rule 8.4(g).59

Moreover, augmenting the unconstitutionality claims after the ABA’s adoption of Rule
8.4(g), the United States Supreme Court rendered two decisions regarding free speech, wherein the
Court held that certain government restrictions on free speech were unconstitutional. In Matal v.
Tam60 the Supreme Court held a federal statute unconstitutional prima facie, because it allowed the
punishment of “disparaging” speech.”61 Specifically, the Matal Court unanimously agreed that a
provision of a longstanding federal law allowing government officials to deny trademarks for terms
that may “disparage or bring into contempt or disrepute” living or dead persons was
unconstitutional, because “[i]t offends a bedrock First Amendment principle: Speech may not be
banned on the ground that it expresses ideas that offend.”62 Additionally, writing for a plurality of
the Matal Court, Justice Alito noted that “[s]peech that demeans on the basis of race, ethnicity,
gender, religion, age, disability, or any other similar ground is hateful; but the proudest boast of our
free speech jurisprudence is that we protect the freedom to express ‘the thought that we hate.’”63
National Institute of Family and Life Advocates v. Becerra64 (“NILFA”) dealt specifically
with restrictions on legal speech. In NIFLA, the Supreme Court held that government restrictions
on lawyers’ professional speech are subject to strict scrutiny, because they are content-based
restrictions, and “such laws are presumptively unconstitutional and may be justified only if the
government proves that they are narrowly tailored to serve compelling state interests.”65 Further,
the NILFA Court observed that “[t]his stringent standard reflects the fundamental principle that
governments have ‘no power to restrict expression because of its message, its ideas, its subject
matter, or its content.’”66 Moreover, the Court added “[T]his Court has not recognized ‘professional
speech’ as a separate category of speech subject to different rules. Speech is not unprotected merely
because it is uttered by ‘professionals.’”67
Notwithstanding these constitutional challenges, the ABA Commission on Racial and
Ethnic Diversity, the ABA Commission on Sexual Orientation and Gender Identity, the ABA
Commission on Disability Rights, and the ABA Commission on Women in the Profession, among
others, argue that no First Amendment rights are being infringed upon, and that Model Rule 8.4(g)
is intended to give underserved groups a weapon with which to combat unprofessional and unethical
conduct that would cast lawyering in a negative light.
Another frequent argument against the adoption of Model Rule 8.4(g) is that gray areas exist
in considering what conduct is covered and not covered by Model Rule 8.4(g). For example, South
Texas College of Law professor Josh Blackman has argued that the text of Rule 8.4(g) is not specific
enough to exclude the harassment or discrimination it seeks to preclude, and instead could make
“[a] single ‘harassing’ comment . . . result in discipline.”68 UCLA School of Law Professor Eugene
Volokh raised similar sentiments, pointing to several hypothetical situations wherein attorneys may
be at risk for disciplinary action for engaging in social activities where their “‘verbal . . . conduct’
[may be seen as] ‘manifest[ing] bias or prejudice’ and thus as ‘harmful.’”69 The crux of this
argument is that lawyers may not know what form of conduct could offend another person.
Notwithstanding these ambiguity-based attacks, the ABA has countered this argument by noting
that Rule 8.4(g) calls for lawyers to educate themselves about reasonable standards of acceptable
conduct; the rule prohibits conduct “the lawyer knows or reasonably should know is harassment or

discrimination.”70 If nothing else, the rule is an invitation for lawyers to consider another person’s
viewpoint before speaking or acting.71
Like NABL and its Diversity Committee (the “Diversity Committee”) and the NABL
Diversity Initiative (the “Diversity Initiative”), the ABA has chosen to confront the issue of diversity
and inclusion head on. The ABA has adopted certain goals to guide its actions and desired
outcomes. In 1986, the ABA adopted Goal IX as one of such goals. That goal supported “the full
and equal participation in the legal profession by minorities, women, persons with disabilities, and
persons of differing sexual orientations and gender identities.”72 In 2008, the ABA identified and
revised a series of goals to serve its mission as an organization, and Goal IX became Goal III, “to
eliminate bias and enhance diversity.”73 According to the ABA, “[i]ts objectives are to promote full
and equal participation in the association, our profession, and the justice system by all persons and
to eliminate bias in the legal profession and justice system.”74 The ABA established commissions
for each of its goals, including the following for Goal III: Commission on Racial and Ethnic
Diversity, Commission on Women in the Profession, Commission on Sexual Orientation and
Gender Identity, and Commission on Disability Rights.75 The efforts of these Goal III Commissions
ultimately culminated in Model Rule 8.4(g) and its related comments years later.
Similarly, the Diversity Initiative, adopted by the NABL Board of Directors (the “NABL
Board”) at its March 2017 NABL Board meeting, has the stated purpose, among others, “[t]o
encourage and facilitate active long-term participation in NABL by diverse NABL members and to
minimize implicit bias within NABL on the basis of gender, gender identity, race, ethnic
background, religion, age and sexual orientation.”76 Consequently, in many ways NABL and the
ABA are aligned in their goals regarding diversity and inclusion within their respective
organizations and the practice of law as a whole.
III. IMPLICIT BIAS: IS IT IN OUR DNA?
What is Implicit Bias?
Baseball, Apple Pie and Bias
Racial bias, stereotyping and discrimination are as old as America itself, and are well
documented throughout American history. Moreover, biases may be held by an individual, group,
or institution and have been institutionalized in education, the news media and journalism,
entertainment, politics, law enforcement, healthcare and other social strata. In recent years, bias
has even manifested itself in artificial intelligence and website algorithms for such cyber giants as
Google and Amazon. Is bias an unfortunate and inevitable part of our history and DNA as
Americans?
What is implicit bias? In short, “implicit bias” is an unconscious attitude or stereotype that
affects how people view and interact with other people. The Kirwin Institute for the Study of Race
and Ethnicity at The Ohio State University, one of the nation’s leading experts/institutions on
implicit bias, has created the following comprehensive definition of “implicit bias”:
Also known as implicit social cognition, implicit bias refers to the attitudes or
stereotypes that affect our understanding, actions, and decisions in an unconscious
manner. These biases, which encompass both favorable and unfavorable
assessments, are activated involuntarily and without an individual’s awareness or
intentional control. Residing deep in the subconscious, these biases are different
from known biases that individuals may choose to conceal for the purposes of social

and/or political correctness. Rather, implicit biases are not accessible through
introspection.
The implicit associations we harbor in our subconscious cause us to have feelings
and attitudes about other people based on characteristics such as race, ethnicity, age,
and appearance. These associations develop over the course of a lifetime beginning
at a very early age through exposure to direct and indirect messages. In addition to
early life experiences, the media and news programming are often-cited origins of
implicit associations.77
Types of Unconscious Cognitive Biases
We all have unconscious biases that can, and often do, interfere with our interactions with others.
Unconscious bias can manifest itself in many different ways. Here are some common types of bias
that often affect decision-making and interactions at work.
Confirmation Bias
Confirmation bias is a particularly troubling type of unconscious bias that causes people to pay
more attention to information that confirms their existing belief system and assumptions, while
disregarding that which is contradictory. Of particular relevance to this outline, this type of bias can “skew
your evaluations of others’ work and potentially disrupt their careers.”78 For example, in 2014, lawyer and
sociologist Dr. Arin Reeves released results of a study she conducted to probe whether practicing attorneys
make workplace decisions based on confirmation bias.79 Specifically, this incisive study tested whether
attorneys unconsciously believe African Americans produce inferior written work and that Caucasians are
better writers. In the study, Reeves created a research memo that contained 22 errors (spelling, grammar,
technical writing, factual, and analytical). The memo was distributed to 60 partners working in nearly two
dozen law firms who thought they were participating in a “writing analysis study” to help young lawyers
with their writing skills. All of the participants were told the memo was written by a (fictitious) third-year
associate named Thomas Meyer who graduated from New York University Law School. Half of the
participants were told Thomas Meyer was Caucasian and the other half were told Thomas Meyer was
African American. The law firm partners participating in the study were asked to give the memo an overall
rating from 1 (poorly written) to 5 (extremely well written). They were also asked to edit the memo for
any mistakes. The results are truly compelling:
The results indicated strong confirmation bias on the part of the evaluators. African
American Thomas Meyer’s memo was given an average overall rating of 3.2 out of 5.0,
while the exact same memo garnered an average rating of 4.1 out of 5.0 for Caucasian
Thomas Meyer. Incredibly, the evaluators found twice as many spelling and grammatical
errors for African American Thomas Meyer (5.8 out of 7.0) compared to Caucasian
Thomas Meyer (2.9 out of 7.0). They also found more technical and factual errors and
made more critical comments with respect to African American Thomas Meyer’s memo.
Even more significantly, Dr. Reeves found that the female and racially/ethnically diverse
partners who participated in the study were just as likely as white male participants to be
more rigorous in examining African American Thomas Meyer’s memo (and finding more
mistakes), while basically giving Caucasian Thomas Meyer a pass.80
It is a safe bet that the law firm partners who participated in this study were shocked by the results,
especially those who did not view themselves as having any biases. For Katleen Nalty, a lawyer and
leading consultant who specializes in diversity and inclusion, that is the insidious nature of unconscious
bias — people are completely unaware of implicit biases they may harbor and how those biases leak into
their decision-making and behaviors.81

Attribution Bias
Another type of unconscious cognitive bias — attribution bias — causes people to make more
favorable assessments of behaviors and circumstances for those in their “in groups” (by giving second
chances and the benefit of the doubt) and to judge people in their “out groups” by less favorable group
stereotypes.82
Availability Bias
Availability bias interferes with good decision-making because it causes people to default to “top
of mind” information.83 So, for instance, if you automatically picture a man when asked to think of a
“leader” and a woman when prompted to think of a “support person,” you may be more uncomfortable
when interacting with a female leader or a man in a support position, particularly at an unconscious level.84
Affinity Bias
The adverse effects of many of these cognitive biases can be compounded by affinity bias, which
is the tendency to gravitate toward and develop relationships with people who are more like ourselves and
share similar interests and backgrounds.85 According to Attorney Nalty, this leads people to invest more
energy and resources in those who are in their affinity group while unintentionally leaving others out.86
Attorney Nalty further argues that, due to the prevalence of affinity bias, the legal profession can best be
described as a “mirror-tocracy”—not a meritocracy.87 For Nalty, a genuine meritocracy can never exist
until individual lawyers and legal organizations come to terms with unconscious biases through training
and focused work to interrupt biases.88
Implicit Bias in the News Media and Entertainment
Human beings certainly are not born with biases and prejudices, but rather, these negative
impulses are basically learned behavior from one’s environment over time. Typically, biases are
picked up from family and friends, but they are also absorbed from negative images of groups and
individuals that have been consistently presented to the American public by the news media and
entertainment industry, often on a nightly basis.
Race and Ethnicity
The news media is a vitally important American institution that is the very backbone of a
free and democratic society. It has also been integral to shaping American public perception and
opinion. Nevertheless, the news media unfortunately has often spread prejudice and biases,
purposefully or not. There are many examples of bias in the news media, some of which follow
below. The first is an AP photograph and news report below regarding a young black male walking
through flood waters after allegedly “looting a grocery store” in the wake of Hurricane Katrina in
New Orleans. Looting has obvious negative connotations because it involves a criminal act of
stealing or taking something illegally during a crisis. This is in stark contrast to a photograph and
news report of a white couple, taken the same day walking through the same flood waters, whose
actions were innocently characterized as “finding bread and soda from a local grocery store.”89

In another striking example of unbalanced and biased news reporting along racial lines, the
photograph below is a side-by-side comparison of two 2015 crime reports from the same reporter
of a local newspaper (The Gazette) in Coralville, Iowa concerning the same alleged crime —
burglary — that occurred on the same day.90

The story regarding the black suspects, who were arrested in connection with a single
burglary, uses mug shots (i.e., photos taken at the time of booking), which are inherently suggestive
of criminality, and have long been held by US courts to be highly prejudicial because they create
an almost automatic “inference that the person involved has a criminal record, or has at least been
in trouble with the police…”91 Moreover, mug shots typically do not show suspects in their best
light, as many appear disheveled and/or despondent under the stress of an arrest. By stark contrast,
the story on the white suspects uses their official school yearbook photographs (with each in a suit
and gold tie), and the reporter emphasizes that the white suspects are University of Iowa studentathletes, which taken together with the official school photographs, creates an inference that the
white suspects are educated, clean cut and basically “good kids.” This inference is drawn despite
the fact that these “good kids” were arrested for seven burglaries, and one of the suspects fought

with police officers at the time of his arrest.92 Mug shots were taken of all three white suspects, but
those pictures were not used in the initial news story, and were used to swap out the original school
yearbook photographs in follow up reports only after the unbalanced nature of the two crime reports
had caused quite a firestorm on social media.93
Finally, the photograph below is a comparison of two official Twitter feeds; one from NBC
News and one from New York City Alerts.94

The NBC News tweet uses smiling shots (one seemingly a yearbook photo) of the white
couple and depicts them as “teen sweethearts” who are embarked on an adventurous “Bonnie-andClyde-style” crime spree. It should be noted that Bonnie Parker and Clyde Barrow were a criminal
couple who were widely popular in the 1930’s and who were later glamorized and romanticized in
books, music, screen and stage. Taken together, the smiling photographs of the two teens, along
with the “teen sweetheart” and “Bonnie-and-Clyde” descriptions convey the idea that they are “good
kids” who are on an almost whimsical adventure despite their alleged criminal activities, and there
is no statement or implication at all that they are threatening in any way. By contrast, the New York
City Alerts tweet — in essence an electronic “Wanted” poster — bluntly describes the two black
males as “dangerous individuals” who are “wanted” by the police, and a reward or bounty is offered
for their apprehension. It is also apparent that mug shots are used in the New York City tweet. The
clear message is that the two black men are dangerous and menacing, and the only thing missing
from that tweet is the warning of “guard your windows and lock your doors!” Moreover, these
types of images and descriptions are particularly problematic because, when viewed on a regular
basis, they help to create the impression in many readers/viewers that all black men are similarly
threatening or predisposed to crime.
The news media’s use of mug shots to depict people of color who are suspected of criminal
activity has been pervasive over the years, but it has finally begun to be acknowledged and
recognized as part of an over all reckoning of systemic racism following the uproar over the
shocking death of George Floyd at the hands of Minneapolis police officers on May 25, 2020. For
example, in July of 2020, the San Francisco Police Department (“SFPD”) announced that it would
no longer release mug shots for use in news reports.95 SFPD Police Chief William Scott, who is
African American, said that SFPD’s new policy is based on:
[c]ompelling research suggesting that the widespread publication of police booking
photos in the news and on social media creates an illusory correlation for viewers

that fosters racial bias and vastly overstates the propensity of black and brown men
to engage in criminal behavior.96
SFPD joins a growing movement by newspapers and broadcasters (including GateHouse Media,
Gannett, The Orlando Sentinel, The Houston Chronicle, and WRCB-TV in Chattanooga, TN) that
have decided to curtail the use of mug shots as well.97 This is definitely a very positive step, but it
could be argued that the many decades of this repetitive practice has already caused damage and
has generated significant racial bias that may take generations to undo.
In addition to the unbalanced depictions and descriptions of black and white criminal
suspects, it has been found that news coverage has also over-represented African American people
as perpetrators of criminal activity. As an example, a 2015 Media Matters for America and Color
of Change joint study of crime coverage found that in 2014, the four major network affiliate stations
in New York City (WABC/7, WNBC/4, Fox/5 and WCBS/2) reported on murder, theft, and assault
cases in which black people were suspects at a rate that far outpaced their actual arrest rates for
these crimes.

Specifically, the joint study found the following:
According to [2010-2014] averages of arrest statistics from the New York City
Police Department (NYPD), African-American suspects were arrested in 54 percent
of murders, 55 percent of thefts, and 49 percent of assaults. However, between
August 18 and December 31, 2014, the suspects in the four stations’ coverage of
murders were 74 percent African-American, the suspects in coverage of thefts were
84 percent African-American, and suspects in assaults were 73 percent AfricanAmerican….For WABC, where the problem was at its worst, 82% of the people they
present as perpetrators of crime are African American, an exaggeration of 31
percentage points.98
This is a significant level of distortion. As The Color of Change News Accuracy Report Card notes,
the exaggerated amount of black faces linked to crime undoubtedly breeds suspicion and hostility
toward black people, as does the practice of inaccurately under-representing white people in crime
coverage.99 This in turn substantially intensifies negative stereotypes about black people and
significantly contributes to the development of implicit biases against them.
Latinos have been similarly disparaged in the news media. For example, a study found that
66 percent of the time, news coverage between 1995 and 2004 showed Latinos in the context of
either crime or immigration rather than in other contexts.100 According to the Center for American
Progress, more recent analysis confirms these findings, and moreover, this treatment of Latinos as
criminals and outsiders is especially concerning given that Latinos are otherwise rarely represented

in the news media.101 For example, one of the more recent studies found that between 2008 and
2014, stories focused on Latinos and issues concerning Latino communities composed just 0.78
percent of coverage on national evening network news.102 To put this in perspective, CBS, NBC,
ABC, and CNN dedicated an average of just 87 seconds of coverage on Latinos per day — combined
— from 2008 to 2014.103
In the same way that it over-represents black people in its coverage of crime, the news
media’s overrepresentation of Latinos as lawbreakers and outsiders is particularly troubling
considering the overall lack of coverage of Latinos. In addition, the Center for American Progress
argues that, similar to the coverage of black people, coverage of Latinos often “speaks in generalities
when the story is unfavorable.”104 Positive coverage, meanwhile, is likely to focus on individuals,
which allows positive attributes to be seen as “the exception, not the rule.”105 In comparison, the
Center for American Progress notes that coverage of white suspects “rushes to emphasize the
humane aspects of the offender,” even in instances when the crime is far more horrendous than a
crime committed by blacks or Latinos.106
When media outlets are so erroneous in this regard, they reinforce a culture in which we
see a hostility and distrust for some, and privilege for others. 107 Media-driven biases limit the
empathy people feel for African Americans, Latinos and other racial and ethnic groups, and
“adversely influence the behavior of employers conducting job interviews, juries and judges
evaluating guilt and sentencing, and countless other discriminatory encounters with doctors,
teachers, landlords, lawmakers, prosecutors and everyday people on the street.”108 Basically, the
effect of these unbalanced portrayals is all-encompassing.
Gender
Women also have been traditional targets of implicit bias, which is present in every facet of
American society. Gender bias is one of the most commonly discussed and observed forms of
unconscious bias, which is often used to refer to “the preferential treatment men receive —
specifically white, heterosexual males.”109 Gender bias is often labeled as “sexism” and describes
the prejudice against women solely on the basis of their sex. Gender bias is most prominently
visible within professional settings, where female employees must constantly battle the omnipresent
“Glass Ceiling,” which is a “metaphor for the evident but intangible hierarchical impediment that
prevents minorities and women from achieving elevated professional success.”110
To further illustrate the problem, Built In, a Seattle-based technology company, assembled
a number of statistics related to gender bias in the workplace from such prominent sources as the
U.S. Equal Employment Opportunity Commission, the Pew Research Center, the International
Labour Organization and the Harvard Business Review, among others. The statistics show the
following:
•
•
•
•
•
•
•

42% of women report having experienced gender discrimination at work.
In 2017, 25,000 sex-based discrimination claims were filed and in 2018, victims of sexbased discrimination received more than $148 million in payouts from the complaints.
Women are 25-46% more likely to be hired with blind applications or auditions.
Half of men believe women are well-represented at their company, when 90% of senior
leaders are men.
40% of men and women notice a double standard against female candidates.
34% of men and women believe male executives are better at risk assessment.
Men are 30% more likely to obtain managerial roles.

•
•
•
•
•

Women receive pay raises 5% less often when men and women ask for raises at the same
time.
23% of CEOs are women
4% of C-Suite roles are held by women of color.
6.6% of CEOs at Fortune 500 companies are women.
0.2% of CEOs at Fortune 500 companies are women of color.111

There are many societal and historical causes of gender bias. Ironically, one of the main
offenders in this category has been one of the most cherished American institutions, the iconic Walt
Disney Company (“Disney”). Disney has influenced American culture in more ways than many
people realize or acknowledge, and the iconic Disney princess movies (the “Disney Princess
Movies”) have contained subliminal gender roles and negative female stereotypes for decades. For
example, the renowned “classic” Disney Princess Movies (Snow White and the Seven Dwarfs,
Cinderella and Sleeping Beauty) are three of the most watched Disney productions of all time, and
all had three dominant themes based on negative gender roles for women: (1) the heroine was a
weak “damsel in distress” character, (2) the worth of the heroine, and in the case of Snow White,
the main antagonist as well, was based solely on her beauty and appearance (“...mirror, mirror on
the wall, who is the fairest one of all…?) and (3) the heroine’s fate was completely dependent upon
her being rescued by the brave male hero. As one commentator observed, “Disney’s depiction of
females as young and delicate, wearing gowns, being admired for their beauty and as damsels-indistress waiting for a heroic knight to rescue them, reinforced society’s long-held views of
women.”112

The themes in the classic Disney Princess Movies, which have been watched by millions of
American families for generations, have served as a catalyst to reinforce and perpetuate negative
gender stereotypes that women cannot be leaders, cannot be assertive, must rely on others for their
safety, and can only depend on their physical appearance (beauty and sexuality) — and invariably
a man — to “live happily ever-after.”



It has been demonstrated convincingly that Disney movies have also perpetuated negative racial stereotypes for
decades as well. These racial stereotypes, however, are not the focus of this outline.

Although the “Disney Renaissance” period (post 1989) has seen Disney playing “catch-up”
with more positive female leads and doing away with many of the blatant gender-based stereotypes
of the classic era, the important takeaway from this is that Disney actively promoted and reinforced
negative gender stereotypes for almost 60 years in the production of its classic Disney Princess
Movies, and those stereotypes have gone far beyond that timespan due to the frequency in which
they have been viewed by new generations of young male and female viewers over the past 30
years. Moreover, because Disney has been such a significant influencer on American culture for
decades through its movies, theme parks and paraphernalia, its use of gender stereotypes has
undoubtedly had a significant effect on America’s social landscape and by extension, the workplace
environment. Notwithstanding the foregoing, Disney is merely one of many generators of implicit
gender bias that exists in our society.
Although racial and gender biases are the most documented forms of inequality in
American history, it is important to recognize that biases, explicit and implicit, are not limited
to race, ethnicity and gender. Indeed, such biases exist toward social groups based on sexual
orientation, gender identity, age, physical abilities, religion, weight, and many other
characteristics.
Implicit vs. Explicit
To understand implicit bias, it is essential to distinguish it from explicit bias, which is
essentially a prejudice known to the believer that generally judges one group of people to be superior
to another. In many cases relevant to the practice of law, explicit bias is both against the law and
contrary to professional ethics rules (see discussion of Model Rule 8.4(g) above). In the United
States, many of the laws and policies forbidding explicit bias have to do with righting subjugation
of minorities throughout the history of both the United States and other countries. While explicit
bias is abhorrent and typically violative of laws and a host of policies and procedures, implicit bias
is treated differently, and for good reason.
The National Center for State Courts articulately explains that implicit bias results from
subtle cognitive processes that often operate at a level below conscious awareness and without
intentional control.113 Most researchers agree that we all have implicit biases.114 However, as
suggested in the title “implicit,” unless people make a conscientious choice to explore their implicit
biases, they tend to operate without actual knowledge that implicit bias is unintentionally affecting
their dealings with others. The following paragraph from a May 2017 article in The Atlantic, backed
up by scientific references, is particularly illuminating:
In fact, studies demonstrate bias across nearly every field and for nearly every group
of people. If you’re Latino, you’ll get less pain medication than a white patient. If
you’re an elderly woman, you’ll receive fewer life-saving interventions than an
elderly man. If you are a man being evaluated for a job as a lab manager, you will
be given more mentorship, judged as more capable, and offered a higher starting
salary than if you were a woman. If you are an obese child, your teacher is more
likely to assume you’re less intelligent than if you were slim. If you are a black
student, you are more likely to be punished than a white student behaving the same
way.115

The Implicit Association Test (“IAT”)
Scientists have long known that it is difficult to identify implicit bias through reporting.
There are two primary reasons for this. First, the reporting person may not be aware of the bias.
Second, even if the reporting person is aware of the bias, the reporting person may be too
embarrassed to disclose it. One of the latest tools used in the identification of implicit bias is the
Implicit Association Test (“IAT”). The IAT is an online test housed on a Harvard University
domain and run by a non-profit entity called Project Implicit.116 According to Project Implicit, the
IAT measures attitudes and beliefs that people are either unwilling or unable to report. To do so,
the IAT measures strength of associations between concepts (e.g. race or sexual orientation) and
evaluations (e.g. good or bad) or stereotypes (e.g. athletic or smart). In simple terms, the idea of
the IAT is to get the person taking the test to move through the test as quickly as possible before
that person’s brain has the ability to make a politically correct response as opposed to following his
or her underlying instinct. Project Implicit describes the process more specifically, as follows:
When doing an IAT you are asked to quickly sort words into categories that are on
the left and right hand side of the computer screen by pressing the “e” key if the
word belongs to the category on the left and the “i” key if the word belongs to the
category on the right. The IAT has five main parts.
In the first part of the IAT you sort words relating to the concepts (e.g., fat people,
thin people) into categories. So if the category “Fat People” was on the left, and a
picture of a heavy person appeared on the screen, you would press the “e” key.
In the second part of the IAT you sort words relating to the evaluation (e.g.,
good, bad). So if the category “good” was on the left, and a pleasant word appeared
on the screen, you would press the “e” key.
In the third part of the IAT, the categories are combined and you are asked to sort
both concept and evaluation words. So, the categories on the left hand side would
be Fat People/Good and the categories on the right hand side would be Thin
People/Bad. It is important to note that the order in which the blocks are presented
varies across participants. So, some people will do the Fat People/Good, Thin
People/Bad part first and other people will do the Fat People/Bad, Thin
People/Good part first.
In the fourth part of the IAT, the placement of the concepts switches. If the category
“Fat People” was previously on the left, now it would be on the right. Importantly,
the number of trials in this part of the IAT is increased in order to minimize the
effects of practice.
In the final part of the IAT, the categories are combined in a way that is opposite
what they were before. If the category on the left was previously Fat People/Good,
it would now be Fat People/Bad.
The IAT score is based on how long it takes a person, on average, to sort the words
in the third part of the IAT versus the fifth part of the IAT. [Project Implicit] would
say that one has an implicit preference for thin people relative to fat people if they
are faster to categorize words when Thin People and Good share a response key and
Fat People and Bad share a response key, relative to the reverse. 117

Project Implicit reports that millions of people have taken the IAT since its inception and
researchers agree that no other measure of implicit bias has been more influential in the conversation
about implicit bias than the IAT. Part of this lies in the ability to pull such statistics; for example,
seventy percent of people who take the race version of the IAT have a moderate preference for white
faces over black faces.118 As a result of this ability, the IAT has been cited in thousands of peer
review papers regarding implicit bias and countless more presentations (like this one). In a legal
context the IAT has been used, among other purposes, to provide more context to determinations
by statisticians that prove judges and juries still value some lives over others. For example, judges
and juries tend to incarcerate those who kill whites longer than those who kill blacks, those who kill
women longer than those who kill men and those who kill old victims longer than those who kill
young victims.119
However, despite its champions, the IAT is not without detractors. One of the most frequent
and biting criticisms of the IAT is that a test taker’s score on the very same test (e.g. gay versus
straight) can vary significantly depending upon when the test is taken. For example, in January,
2017, the National Review published an article directly challenging the IAT’s results and
relevance.120 Among other things, the author suggested that the IAT is “a Ouija board of the mind
conjuring up the ghosts of our own bigotry . . . .”121 Project Implicit acknowledges this problem on
its website and responds that:
Although the IAT is a well-validated measure of implicit attitudes, no test is
perfectly accurate and some variation is to be expected. We encourage you to take
a test more than once. If you get similar feedback more than once, you can be more
certain about the accuracy of your results. If you get somewhat dissimilar feedback
two times you can simply average the results. It is somewhat unusual for someone
to get very different feedback but, if you do, you can think of your test results as
being inconclusive.122
Nevertheless, Project Implicit’s response, provided in many different forms over the years, has been
insufficient to quiet a very vocal minority of scholars who argue that it is a poor method for judging
implicit bias. Recently, this resulted in an article in The Chronicle of Higher Education entitled
“Can We Really Measure Implicit Bias? Maybe Not.”123
The article in The Chronicle of Higher Education was spurred by a paper from researchers
who examined nearly five hundred case studies over twenty years involving over 80,000 people who
had used the IAT and similar other tests. The researchers concluded that there is little correlation
between implicit bias and discriminatory behavior, and that there is very little evidence to support the
conclusion that changes in implicit bias will change one’s behavior. Interestingly, based upon the
data available, Project Implicit agrees with the researchers that the statistical effect linking bias to
behavior is slight. They only disagree about how slight. A minority of researchers see the connection
to be so trivial that it is irrelevant. However, proponents of the IAT argue that “statistically small
effects” can still have “societally large effects.”124
Irrespective of the scientific value of the IAT, in light of Model Rule 8.4(g), the NABL
Diversity Initiative and the lack of diversity in the legal profession, those seeking to adhere to Model
Rule 8.4(g) and to advance the goals of the NABL Diversity Initiative are encouraged to take the
IAT as one of many tools toward that end. At a minimum, the IAT is still a means to begin an open
and honest dialogue regarding the root causes of a lack of diversity in our society and the legal
profession.

Implicit Bias and its Application to the Practice of Law
The legal profession is one of the least diverse professions in the United States.125 In her
2015 Washington Post article entitled “The law is the least diverse profession in the nation. And
lawyers aren’t doing enough to change that,” Stanford University Law Professor Deborah L. Rhode
makes a very convincing argument regarding the legal profession’s diversity woes.126 In support of
Professor Rhode’s conclusion, according to 2019 statistics from The Bureau of Labor, 86.6% of
lawyers are white, while other professions do better (i.e. 78% of architects and engineers are white,
77% of accountants are white and 72% of physicians and surgeons are white).127 Professor Rhode
goes on to point out that:
Women constitute more than a third of the profession, but only about a fifth of law
firm partners, general counsels of Fortune 500 corporations and law school deans.
The situation is bleakest at the highest levels. Women account for only 17 percent
of equity partners, and only seven of the nation’s 100 largest firms have a woman
as chairman or managing partner. Women are less likely to make partner even
controlling for other factors, including law school grades and time spent out of the
workforce or on part-time schedules. Studies find that men are two to five times
more likely to make partner than women.
Although blacks, Latinos, Asian Americans and Native Americans now constitute
about a third of the population and a fifth of law school graduates, they make up
fewer than 7 percent of law firm partners and 9 percent of general counsels of large
corporations. In major law firms, only 3 percent of associates and less than 2 percent
of partners are African Americans.128
As an aside, please note the use of “chairman” above in the quotation from Professor Rhode’s
article. Even experts on diversity and inclusion have implicit biases. Although Professor Rhode’s
statistics are from 2015, as further discussed below, those numbers have barely changed in the five
years since the publication of her article.
Professor Rhode is not alone in her concerns regarding the lack of diversity within the legal
profession. Dr. Arin N. Reeves views implicit gender bias in the legal profession in what he has
coined the: “Two Leaks.”129 Dr. Reeves points out that, in 2016, women were 60% of college
graduates, 45% of law school graduates and 40% of business school graduates. Initially, that
resulted in women being 45% of junior law firm associates and 47% of junior attorneys in corporate
legal departments. That was prior to what Dr. Reeves describes as the “1st Leak: Work Life
Balance.” After the first leak, there was a significant drop in the presence of women to 30% - 35%
of senior lawyers. Then comes the “2nd Leak: Implicit Bias.” After that, women were only 10% 20% of partners, general counsel and senior (C-Suite) executives. Dr. Reeves and Professor Rhode
appear to be in agreement on this phenomenon, including the 2nd Leak’s effects on other historically
underrepresented groups.
The issues identified by Professor Rhode and Dr. Reeves, among others, are significant.
They also show that the practice of law tends to become less diverse at the more senior and more
highly compensated levels. This is due in large part to attrition in law firms, which is evidenced by
the most recent available statistics. The National Association for Law Placement (“NALP”), a
national association of over 2,500 legal career professionals, has conducted extensive research on
the lack of diversity and the issue of attrition in U.S. law firms.

Partnership
Law firm partners sit at the top of any firm’s hierarchy as they share in the ownership and
management of the firm, and make determinations on personnel, compensation and firm policies.
It is at this level that the lack of diversity is most profound. NALP reported in its 2019 Report on
Diversity in U.S. Law Firms (the “2019 NALP Report”) that, out of a total number of 46,830
partners at 979 reporting law firms: 20.72% were Caucasian women; 9.55% were people of color
(3.45% of which were women); 2.07% were LGBTQ; 1.81%** were military veterans; and
0.46%*** were individuals with disabilities.130 A further breakdown of the “people of color”
category shows a more detailed disparity: 1.97% Black or African-American (0.75% of which were
women); 2.52% Latino (0.80% of which were women); and 3.89% Asian (1.46% of which were
women).131
Associates
In terms of associates, the 2019 NALP Report found that, out of a total number of 45,927
associates at 979 reporting law firms: 32.32% were Caucasian women; 25.44% were people of color
(14.48% of which were women); 4.14%¥ were LGBTQ; 1.27%¥¥ were military veterans; and
0.59%¥¥¥ were individuals with disabilities.132 Moreover, a further breakdown of the “people of
color” category shows: 4.76% Black or African-American (2.80% of which were women); 5.17%
Latino (2.70% of which were women); and 12.17% Asian (7.17% of which were women).133 The
2019 NALP Report also noted that diverse attorneys are best represented among summer associates:
52.66% women (21.16% women of color); 35.26% people of color (21.16% women of color); and
6.86% LGBTQ).134
The statistics noted above show a continuing trend where diverse attorneys - particularly
women and people of color - are best represented among the lower-tier summer associates, and
somewhat well-represented among associates, but then leave the lawyer ranks each year thereafter
at a higher rate than white males, culminating in dramatic underrepresentation among equity partners,
with just one in five equity partners being women and only 7.6% of equity partners being people of
color.135
Moreover, the 2019 NALP Report also found that there have been only modest gains made
in the area of law firm diversity over the past ten years. James G. Leipold, NALP Executive
Director, stated “[T]he overall arc of the storyline for large law firm diversity remains the same —
it is one of slow incremental gains for women and people of color in both the associate and partner
ranks.”136 Moreover, after studying the data in the annual report for more than 15 years, Leipold is
convinced that “despite steady gains, great structural and cultural hurdles remain that prevent law
firms from being able to measure more rapid progress in increasing diversity, particularly among
the partnership ranks.”137
This is the current and traditional legal landscape. The numbers are stark and, in the context
of law already being one of the least diverse professions in the United States, this is a serious
problem. In this context, every single historically underrepresented lawyer lost is significant.
Effects in the Management of Firms

**
***
¥
¥¥
¥¥¥

This percentage is based on a total of 892 reporting partners.
This percentage is based on a total of 590 reporting partners.
This percentage is based on a total of 147 reporting partners.
This percentage is based on a total of 1,796 reporting associates.
This percentage is based on a total of 391 reporting associates.
This percentage is based on a total of 166 reporting associates.

The effect of bias on hiring decisions has been studied and accepted by most researchers for
many years. The following paragraph from Kathleen Nalty’s “Strategies for Confronting
Unconscious Bias” sums up the effect certain names have on hiring decisions:
If you are named John, you will have a significant advantage over Jennifer when
applying for a position, even if you both have the exact same credentials. If your
name is Jose, you will get more callbacks if you change your name to Joe. And if
you’re named Emily or Greg, you will receive 50% more callbacks for job interviews
than equally qualified applicants named Lakeisha or Jamal.138
There are other sources indicating bias in the workplace. One recent example is the LinkedIn
job posting below from late April 2019:

To its credit, Cynet Systems, the recruiting firm responsible for posting the job advertisement,
apologized for “the anger & frustration caused by the offensive job post” and wrote that the
responsible employees were terminated.139 Whether the actions of those responsible employees
were the result of implicit bias or something else is unknown, but the bias is clear nonetheless. In
another 2019 example, two members of a city council reported to the city attorney that the city’s
mayor rejected an African-American city manager applicant because the city has a small black
population and she didn’t believe the city was “ready for” a black city manager.140 These recent
examples may support prior research in this area. In one study, hiring managers were three times
less likely to call highly qualified Arab job candidates in for an interview compared to equally
qualified candidates of the racial majority; interestingly, the IAT scores of hiring managers
predicted their likelihood of offering callbacks to the Arab job applicants.141
Many agree that the lack of diversity in the practice of law is attributable to hidden barriers
that disproportionately impact and disrupt the career paths of historically underrepresented lawyers.
Sometimes these barriers are known to senior and supervising lawyers, while other times they are
the result of unconscious bias. These biases typically lead to disproportionally less access to critical
components for success, such as: (a) networking opportunities; (b) insider information; (c) decisionmakers; (d) mentors and sponsors; (e) meaningful work assignments; (f) candid and frequent
feedback; (g) social integration; (h) training and development; (i) client contact; and (j) promotions.
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Moreover, the double-whammy of a lack of diversity in the practice of law is that applicants and
people in a position to hire them are less likely to have direct social or familial connections. This
too has the effect of placing diverse candidates at a hiring disadvantage. In addition, even when
hired, there is a host of data to show that diverse candidates, particularly women, tend to earn less
than their counterparts for doing the same jobs and are less likely to be invited to join management.
It is with that backdrop that diversity and inclusion seems to be addressed with more interest in the
practice of law and in other professions.
The Costs to Law Firms of Unintentional Discrimination & Implicit Bias
It is well established that law firm attrition is costly to law firms. 143 Some estimate the
costs to be as high as a collective $9.1 billion each year for the 400 largest law firms in the U.S. 144
Some of those costs include training costs and financial incentives that may never be recouped as
well as the loss of profitable client relationships. In addition, there are other less obvious costs.
New generations of lawyers are coming online with more exposure to diversity and a greater
appreciation of its benefits. Studies have shown that these new lawyers, particularly “millennials,”
are focused as much, or more, on firm “culture” than anything else.145 A lack of diversity could
result in a lack of an ability to hire the best new candidates, which will ultimately adversely affect
succession planning and client retention. Also, the United States Census Bureau has confirmed
that the United States is becoming more ethnically diverse. 146 Consequently, clients will likely
become more diverse over time as well. Law firms who hire and retain racially and ethnically
diverse lawyers will be at an advantage as they will be able to draw from the cultural experiences
of those lawyers as well as train and promote those lawyers; they will be ready to be the direct
client contacts for clients who will no doubt demand diversity within the law firms that they hire.
Client-driven diversity initiatives are already a reality. Given the public nature of our law
practice, many NABL members primarily represent governmental entities. For years, many of those
governmental entities have had diversity and inclusion policies that require bond counsel and
disclosure counsel to demonstrate a diverse workforce or to partner with a diverse law firm.147 At
the same time, in many cases the client decision makers have become more diverse and are
increasingly aware of a lack of diversity within their public finance law firm or firms. There have
been many cases where failure of a qualified law firm to identify a minority law firm with which to
partner has caused the loss of a client and a profitable relationship.148 The same holds true for
qualified law firms who do not have diverse attorneys with significant responsibilities on their
proposed legal team. Moreover, clients are not immune to implicit bias themselves and can be
affected by an unintentional desire to have a direct relationship with a lawyer who is from the same
diverse background.149 This would fall under affinity bias and is analogous to the phenomenon
explained by Dr. Beverly Tatum in her famous text “Why Are All the Black Kids Sitting Together
in the Cafeteria?”150 In current planning and succession planning, it behooves law firms to consider
this in their hiring decisions.
Further, in addition to governmental clients, many large, private entities are stepping up their
demands on their outside counsel to be more diverse and requiring training regarding the same. For
example, in April, 2017, MetLife held a seminar for its outside counsel titled “Creating a Diverse
Leadership Pipeline Workshop – Ideas and Initiatives That Work.” Topics for discussion included,
among others: (a) specific ways law firms can hold partners accountable for the retention and
promotion of diverse talent; (b) specific ways in-house legal departments can hold senior leadership
of their outside counsel accountable for retention and promotion of diverse talent; (c) financial
incentives and other tools available to drive accountability; and (d) the role non-diverse men must
play in successfully retaining and promoting diverse talent. Also, in 2017, through Kim Rivera, its
Chief Legal Officer and General Counsel, Hewlett Packard (“HP”) advised its outside counsel that

the company would be withholding invoiced fees from law firms that do not meet or exceed HP’s
minimum diverse staffing requirements.151 In pertinent part, Ms. Rivera wrote about HP, “[w]e
have invested in diversity at all levels, and I expect no less from our outside law firm partners. I
believe we can all do better.”152 Other large companies like Microsoft Corp., Wal-Mart Stores Inc.,
Allstate Corp., GlaxoSmithKline, PayPal Inc., Google Inc., Viacom Inc., McDonald’s, Eli Lilly and
Co., MasterCard and Abercrombie & Fitch Co. are also stepping up their initiatives to require their
outside counsel be more diverse.153
Actual Examples of Encounters with Implicit Bias Experienced by Diverse Lawyers
The following are actual examples of situations where diverse lawyers have encountered
implicit bias in the practice of law. Specifics have been omitted to protect confidentiality. For
purposes of this exercise and outline, put yourself in the shoes of the diverse lawyer. In addition,
while doing so, try to imagine a time when you have been a minority in a meeting, dinner or setting.
This is the backdrop behind which all of these incidents occurred.
1. The City Council Meeting. In this situation, an African-American bond partner
appeared at a small town council meeting in lieu of his law partner who had a conflict. During the
discussion of the approval of a tax-exempt forward delivery bank loan, but following the conclusion
of public comment, the Mayor of the Town began to suggest modifying the terms of the loan, which
had been previously agreed to pursuant to an executed and delivered forward delivery agreement.
In connection with his duty to ensure the client did not modify the loan in a manner that would result
in adverse consequences, the covering lawyer, in a gray business suit, approached the podium and
asked to be heard. He was met by the Mayor’s response, “[s]on, the time for public comment has
closed.” For many African-American men in particular, being referred to as “son” by a white man
with whom the African-American man does not have a close personal relationship is offensive. This
has to do with the use of terms such as “boy” and “son” during the U.S. slave trade, the Civil Rights
Movement and elsewhere in U.S. history as a manner of belittling and subjugating African
American men. Why do you think the Mayor assumed the bond partner was not approaching the
podium to speak on the bond issue as bond counsel?
2. The Closing. This is an all too common situation. Multiple racially/ethnically diverse
bond lawyers and female bond lawyers have experienced arriving at a closing only to be told to sit
and wait. Ultimately, when the time for commencement of the closing either drew near or expired,
the bond lawyer would go back to whoever originally seated him or her and request to meet with
the relevant governmental signatories. The bond lawyer would then be met with the response that
such signatories were busy in a bond closing. In each case, the host would appear shocked that the
female or racially/ethnically diverse lawyer was in fact leading the bond closing. Why do you think
the person greeting the bond lawyer automatically assumed the bond lawyer was not there for the
bond closing?
3. The Partner Meeting. In a partner meeting at a local office of a large, global firm, an
older white male senior partner was sitting next to a younger male partner, who is of color and
identifies as LBGTQ. Following the partner meeting, the older partner said to the younger partner
“you know, I didn’t know they were now allowing paralegals to attend these partner meetings.” As
incredulous as this may sound, it did in fact happen…in New York City…in 2018!
4. Baby on Board. This is a story of bias and success, typically told by a bond partner
who has had one or more children and has still excelled in the practice of law. Almost universally,
it revolves around a female lawyer advising her managing partner that she is pregnant, but that she
would like to remain at the law firm and take a brief maternity leave, work remotely until the child
is ready for daycare or do some combination of both. In these cases, the female lawyer’s pregnancy

and request are ultimately met with a loss of projects at the firm and other career stunting events.
That results in the lawyer leaving the law firm and ultimately, but not always immediately, finding a
new law firm that is supportive of the flexibility often required of new motherhood. How does this
phenomenon relate to the disparity between men and women in the highest level of law firm
leadership? Could it be both a cause and an effect?
5. The Drink. With the near parity of female and male law school graduates, many law
firms and lawyers are admirably hiring young female lawyers as first year associates.
Unfortunately, this can result in a common unintentional bias. In this situation, the older male senior
partner regularly meets other older male clients for happy hour without inviting the female associate
or discussing with her why she is not invited. This continues even after the female associate and
the client know each other well through business interactions. Typically the younger female
associate is uncomfortable asking why she has not been included in the happy hours, but her
expectation is that it has to do with her age and gender. Are there better, more direct, ways to handle
this problem?
6. The Club. This story is less about the practice of law and more about implicit bias in
general. In this case, an African-American male attorney arrived at his business club for a client
lunch prior to the rest of the party arriving. While collecting his thoughts for the lunch meeting, he
was met by a request from a female member of the social club for her check. When questioned, the
woman responded that she thought he was a club employee. Employees of the social club are
primarily African-American men but they dress in black uniforms with name tags, not business suits
like the bond lawyer was wearing. Why do you think the female club member assumed the attorney
was a member of the wait staff rather than a member of the social club?
Ways to Abate the Effects of Implicit Bias, Generally
Vernã Myers, a renowned diversity and inclusion speaker, has famously summed up in one
sentence what many diversity and inclusion experts have been trying to say for years: “diversity is
being invited to the party; inclusion is being asked to dance.” While there is an ongoing debate
regarding the degree of effect, most scientists agree that bias can predict behavior.154 However,
according to Project Implicit, there is not yet enough research to say for certain whether or not
implicit bias can be reduced, let alone eliminated, or whether implicit bias reduction will ultimately
lead to behavioral change.155 Project Implicit goes on to encourage people not to focus on strategies
for reducing implicit preferences, but to focus instead on strategies that deny implicit biases the
chance to operate. Despite a dearth of research to determine whether implicit bias can be eliminated
entirely and whether or not that would ultimately change behavior, there are still many good reasons
to attempt to eliminate one’s implicit bias. For example, following a 2018 incident in which two
black men were arrested for merely sitting in a downtown Philadelphia Starbucks, the City of
Philadelphia’s former Police Commissioner Richard Ross addressed implicit bias head on,
explaining:
But when they’re busy doing their job, they’re distracted. The biases are still
going to be operative and influence them unless you change the practices and the
policies.
The bottom line is we don’t know how to change the biases in a meaningful, lasting
way, because they’re...the way we think normally and they’re based on years of
exposure. So in the absence of being able to change them, we need to change the way
people make decisions and the way that they act.156

For bond lawyers in particular, two good reasons to employ strategies that prevent the
chance for implicit biases to operate are Model Rule 8.4(g) and NABL’s Diversity Initiative.
The following are some approaches one might use to abate the effects of implicit bias and
perhaps, ultimately, eliminate all or a portion of it:
1. Blind Evaluations: As discussed in this outline, even the appearance of diversity in a
candidate’s application can result in a negative evaluation of that application. One way to eliminate
the opportunity for implicit bias or unintentional discrimination to affect the outcome of an
evaluation is to scrub the hiring process of all personal details that might reveal a candidate’s diverse
nature.
2. Education, Awareness & Mindfulness: Even if being aware of implicit bias and
unintentional discrimination only has a slight effect on ultimate behavior, education and awareness
on the topic for people who have decision making authority can have a significant effect for both
small and large law firms. For a large law firm, this could mean a few handfuls of diverse lawyers
who are hired or retained; for a small law firm it could mean one or two. Ultimately, for both, it
could also have an effect upon the ultimate survival of their law firms through recruitment and client
retention.
3. Exposure: Purposefully exposing oneself to people of different backgrounds can have
the effect of providing additional information about diverse people that can help to counter implicit
bias, unintentional discrimination and stereotypes. Using this exposure to consider differing views
can also create transformative learning opportunities.
4. Making a List of Evaluation Characteristics First: This approach might be used in
tandem with blind evaluations. The creation of a list, in conjunction with other strategies, could
have the effect of leveling the playing field in evaluations.
5. Focus on Results, Not Style or Processes: Law is a nuanced profession and sometimes
the manner in which counsel is delivered is just as important as the substantive counsel that is being
delivered. Managing lawyers should be mindful that diverse lawyers may have a different style
from them, but that style is not automatically incorrect. In fact, the diverse lawyer’s style might be
more appealing to a client than the managing lawyer’s style. This might also result in a better
connection between the firm and the client.
6. Create an Environment that Encourages Candid Disclosure of Diversity: Even
when it cannot be hidden (e.g. race), some lawyers feel uncomfortable openly disclosing or
discussing their diverse nature. Creating a safe environment for disclosure of diversity may boost
morale and create opportunities for others within a law firm or company to have a transformative
learning experience through their interaction with openly diverse attorneys.
7. Alter Feedback/Guidance/Mentoring Delivery Methods to Adjust for Your
Biases: Once you identify your biases, you can alter your own feedback, guidance and mentoring
delivery methods to adjust for them. For example, if you have a moderate bias for men over women
or you grew up with women being homemakers more so than working professionals, you can take
that information into account in preparing for feedback and mentoring situations.
8. Promote Diversity: For decades people have been attempting to address the lack of
diversity in the legal profession and there is much work still to be done. Having a passive approach
to diversity is unlikely to aid in the goal of increasing diversity and inclusion. Instead, actively
recruiting and hiring diverse lawyers, mentoring and promoting diverse lawyers from within and

championing diverse lawyers externally to clients, colleagues and professional publications, are all
better ways to achieve the goal. 157
IV.

TRANSFORMATIVE LEARNING/PRACTICAL SOLUTIONS

In addition to the general approaches to implicit bias abatement noted above, Transformative
Learning may also offer some helpful and practical solutions. The “Transformative Learning”
theory was developed by American sociologist and Columbia University Emeritus Professor Jack
Mesirow in 1978.158 It is an approach designed to change a person’s perspective through experience
rather than more traditional approaches to learning and has been applied in academics, with
increasing frequency, over the last 20 years. In his article, “It’s Time to Change Our Minds: an
Introduction to Transformative Learning,” Dean Elias explains transformative learning as follows:
Transformative learning is the expansion of consciousness through the
transformation of basic worldview and specific capacities of the self;
transformative learning is facilitated through consciously directed processes such
as appreciatively accessing and receiving the symbolic contents of the unconscious
and critically analyzing underlying premises.159
Another definition of transformative learning was put forward by Edmund O’Sullivan, Director of
the Transformative Learning Centre at the University of Utah:
Transformative learning involves experiencing a deep, structural shift in the basic
premises of thought, feelings, and actions. It is a shift of consciousness that
dramatically and irreversibly alters our way of being in the world. Such a shift
involves our understanding of ourselves and our self-locations; our relationships
with other humans and with the natural world; our understanding of relations of
power in interlocking structures of class, race and gender…160
An important part of transformative learning is for individuals to “change their frames of
reference by critically reflecting on their assumptions and beliefs and consciously making and
implementing plans that bring about new ways of defining their worlds.”161 This reflection of one’s
assumptions and redefinition of one’s worldview are two goals in the battle against implicit bias,
but does the Transformative Learning theory have practical applications?
A powerful example of Transformative Learning in practice is the groundbreaking
“Constitutional Law and the Civil Rights Movement” course taught at Stetson University College
of Law.162 Since 2006, more than 300 Stetson students have participated in this thought-provoking
transformative learning experience.163 After receiving approximately one week of extensive
classroom instruction regarding the American civil rights movement (the “Civil Rights
Movement”), students embark on a six-city bus tour through the southern United States, retracing
the steps of the “Freedom Riders” and meeting some of the most prominent surviving figures of


The Freedom Riders were black and white civil rights activists who rode interstate buses together into the segregated
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the Civil Rights Movement at some of the most famous locations, for an experience that has been
described as “life-changing.”164 One such stop is a chilling, single file silent march over the Edmund
Winston Pettus Bridge. This bridge, named after a Confederate general and leader of the Ku Klux
Klan165, was the site of “Bloody Sunday” on March 7, 1965. On that date, peaceful Civil Rights
protesters, led by the late Representative John Lewis (D. Ga.) and other civil rights leaders, were
attacked with tear gas, billy clubs and whips by Alabama state troopers and county deputies, who
were led by the infamous Montgomery police chief Eugene “Bull” Connor and Selma Sheriff Jim
Clark. Another stop on the tour is Kelly Ingram Park in Birmingham, where in 1963, schoolchildren
were “attacked by police dogs, knocked down by water cannons and arrested (and jailed) for
marching for equal treatment.”166 One particularly poignant stop is the 16th Street Baptist Church
in Birmingham, where students stand at the very spot where a bomb was placed by Ku Klux Klan
members that killed four young black girls who were preparing to participate in church youth
activities.167 The effect of this transformative learning experience is profound. As one May 2020
law graduate stated, “[I]t’s something that, one, I never can forget….And two, it just opened my
eyes up to so much more than I think just the normal population has.”168 Moreover, the impact of
this historical tour reaches both Stetson students and staffers alike, as a white assistant vice president
for parent and alumni engagement noted:
[Y]ou get to the point where you feel it’s safe to cry, because you do cry….when we
walked up to the very spot where Martin Luther King was killed, an audible sob
came out of me. I mean, it was so powerful. We just stood there together in
silence.169
Clearly, this course teaches life lessons that are instrumental in changing perspectives, assumptions
and world views. As such, this Stetson course epitomizes the word “transformative.”
With regards to workplace diversity and inclusion, a critical factor in the Transformative
Learning approach is the focus on the transformation of attitudes of dominant group members.
Generally termed the “pedagogy of the privileged,” the goal of research in this area is to determine
what kinds of experiences lead socially dominant group members to recognize their dominance,
choose to see inequity, and choose to act to end inequity.170 In her seminal work on the subject, Dr.
Ann Curry-Stevens, conducted extensive research with this focus on “transforming the lenses” of
those who were privileged by virtue of their race, gender, or socioeconomic status to glean insights
about what worked in facilitating transformation for the privileged. 171 Dr. Curry-Stevens came up
with six-steps for facilitating the transformation of the privileged, which are as follows:
• Understanding that oppression exists
• Understanding oppression as structural
• Locating oneself as oppressed
• Locating oneself as privileged
• Understanding the benefits of privilege
• Understanding oneself as implicated in the oppression of others and understanding oneself
as oppressor.172
More recently in 2017, authors Diether Gebert, Claudia Buengeler, and Kathrin Heinitz
acknowledged support for the Curry-Stevens approach, and asserted that a “dogmatic” stance in
diversity training is one of the reasons for its low success.173 Instead, Gebert et al. encouraged
diversity trainees to “foster a tolerance than allows for unpopular and politically incorrect statements
to be shared and listened to without judgment.”174 According to these authors, “constructively”
dealing with diversity is dealing with diversity “in ways that serve the mutual growth of those

involved and increase the chance that people will be able to engage in a dialogue — even in the case
of opposing values that are highly salient to people’s identities — as a means of preventing
conflict.”175
The goal for these Transformative Learning studies is a change in behavior arrived at
through a change in one’s worldview, which is triggered by a critical reflection on assumptions that
had been previously unexamined or taken for granted as truth. This critical reflection on
assumptions is a vital component in combatting some of the types of unconscious cognitive biases
that were previously discussed in this outline, such as Confirmation Bias, which is based mainly on
assumptions or pre-conceived notions about a group that are taken as truth. Therefore, it appears
that Transformative Learning can be an effective tool in the arsenal to help reduce implicit bias and
bring about the intended results of workplace diversity training.
V.

THE NABL DIVERSITY INITIATIVE

NABL’s Diversity Committee is one of its standing committees and is of great importance to
the NABL Board. The Diversity Committee was created in 2006 with the stated goal to “[f]acilitate
increased participation by culturally diverse individuals in NABL and its activities.”176 To further
that goal, events have been held each year in connection with NABL conferences to generate
awareness of the opportunities for participation in NABL activities and to provide networking
opportunities for diverse individuals. A high priority of the NABL Board and the Diversity
Committee over the past several years has been to identify diverse members of NABL interested in
participating in the work of NABL committees, serving as panelists at NABL seminars and
teleconferences, and writing for NABL publications. These efforts have resulted in increased
involvement of diverse members in these activities and will continue to be a key element of the
work of the Diversity Committee. In the past three years in particular, NABL has become even more
proactive in its pursuit of diversity within NABL.
In an effort to gain a better understanding of the diversity and make up of its membership,
NABL began actively collecting demographic information in 2015. Based upon voluntary selfidentification by members, NABL is 67% male and 33% female, 87% white/Caucasian and over
half of NABL’s membership has been practicing law for more than 26 years.
Through its Diversity Committee in 2016, NABL used interactive voting software at its
Fundamentals of Municipal Bonds seminar and its Bond Attorneys’ Workshop to query its
members regarding their positions on diversity and inclusion. The result was an overwhelming
response by those attendees, most of whom were NABL members, that diversity and inclusion is
important and that it is lacking within the practice of public finance law. In addition, respondents
overwhelmingly chose, from various definitions of diversity, the following expansive definition of
“diversity” espoused by Queensborough Community College in New York City and the University
of Oregon:
The concept of diversity encompasses acceptance and respect. It means
understanding that each individual is unique, and recognizing our individual
differences. These can be along the dimensions of race, ethnicity, gender, sexual
orientation, socio-economic status, age, physical abilities, religious beliefs, political
beliefs, or other ideologies.177
In 2017, with this backdrop and in consultation with the Diversity Committee, the NABL
Board adopted the Diversity Initiative. The Diversity Initiative is a policy passed down from the


The Fundamentals of Municipal Bonds seminar was renamed “NABL U Presents The Essentials” in 2019.

NABL Board to the Diversity Committee and its other committees. In addition, the Diversity
Initiative is a lighthouse for all of the NABL membership to see NABL’s stated goals regarding
diversity and inclusion, which are as follows:
To encourage and facilitate active long-term participation in NABL by diverse
NABL members and to minimize implicit bias within NABL on the basis of gender,
gender identity, race, ethnic background, religion, age and sexual orientation.
To create and maintain an atmosphere of inclusion around all NABL committees,
projects and programs by taking steps (1) to inform leadership of NABL
committees, projects and programs of diverse members who have expressed an
interest in participating in committees, projects and programs, and (2) to encourage
and welcome diverse member participation in those committees, projects and
programs.178
In addition to its stated goals, the text of the Diversity Initiative includes nine steps to inclusion. The
primary purpose of the steps to inclusion is to ensure coordination and collaboration among the
NABL Board, the various NABL committees, the various NABL seminar chairs and the NABL
membership with the Diversity Committee. The steps to inclusion also include guidance regarding
continuity within the Diversity Committee from year to year and reporting requirements from the
Diversity Committee to the NABL Board so that performance may be monitored and improved.
The full text of the Diversity Initiative is available on NABL’s website.179
VI. CONCLUSION
The practice of law is one of the least diverse professions in the United States. Historically,
overt and intentional discrimination have played an undeniable role in that. Model Rule 8.4(g)
speaks to this issue. However, another explanation for this lack of diversity is unintentional
discrimination and implicit bias, which all people have. Both implicit and explicit biases are deeprooted in American history and culture, but as American society continues to evolve into a more
diverse paradigm, these biases appear more and more to be out of place and dysfunctional.
One of the keys to remedying this problem is identifying one’s implicit biases and then
modifying behavior to either limit the effects of implicit bias or, where possible, remove it entirely
from the decision making process. The Diversity Initiative attempts to do just that with respect to
NABL’s business. In addition, many governmental entities, businesses and law firms have
successfully adopted diversity and inclusion initiatives, which will become increasingly important
as both the consumers and providers of legal counsel become more diverse.
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